HIGHLIGHTS OF DOJ PROPOSED ADA RULES (6/08): IMPACT ON higher education
  By Irene Bowen, ADA One, LLC, January 2010

	TOPIC

	CURRENT (1991) REGULATION
	2008 PROPOSAL
	COMMENTS

	POLICY: Service animals, §§ 35.104, 35.136, 36.104, 36.302(c)

	No specific language in current title II regulation; addressed under requirement to make “reasonable modifications” to policies and practices, 28 C.F.R. 
§ 35.130(b)(7).  Title III rule has some requirements, 
§ 36.302(c).
	“Service animals” would include only common domesticated animals (dogs and cats) that perform specific tasks or do work for an individual with a disability.  Would specifically exclude comfort animals but include psychiatric service animals.
	Would formalize DOJ’s position, as articulated in technical assistance documents.  This section received the largest number of public comments; there will likely be some changes.  Remember: state/local laws, EEOC, the Fair Housing Act, and section 504 may require admitting a greater variety of animals in some settings.

	POLICY: Event ticketing,
 §§ 35.138, 36.302 (f)
	No specific language.
	The regulations would impose more detailed and demanding requirements  concerning equity in ticketing for accessible stadium seating.  Individuals with disabilities must be able to purchase in same manner and at same time, transfer tickets in same way, as others; identify accessible seating; etc.  Proposal allows those who issue tickets to take steps to prevent fraudulent purchase.
	


	TOPIC
	CURRENT (1991) REGULATION
	2008 PROPOSAL
	COMMENTS

	POLICY: Types of wheelchairs, Segways™ and similar devices, 
§§ 35.104, 35.137, 36.104, 36.311
	No specific mention of mobility devices or types of wheelchairs. 
	Would define “wheelchair” and “other power-driven mobility device.”  Would require public entities to allow them in pedestrian areas and make reasonable modifications to policies to allow power-driven devices for sake of participation, unless fundamental alteration. 
	The provisions about power-driven mobility devices were the source of much comment.  The final rule may reflect recent litigation in the Disney World Segway™ case.  

	POLICY: Examinations and courses, 
§ 36.309(b)


	Section 36. 309 applies to private entities that offer exams or courses re: applications, licensing, certification, credentialing.  Requires exams in accessible locations and manner, with details.
	For the first time, DOJ would address documentation of (1) existence of disability and (2) need for modification or auxiliary aid/service.  Requires any request for documentation to be “reasonable and limited to the need for the modification or aid requested.” 
	DOJ says in preamble that it has found that documentation requests are often inappropriate or burdensome.  They should be narrowly tailored, with documentation generally accepted without further inquiry if it reflects individualized assessment by qualified professional, is recent, and shows consistent history of diagnosis.

	PROGRAM ACCESSIBILITY

(title II)
	Criteria for determining whether program access is achieved are not included. 

§ 35.150.
	Suggested that “a reasonable number, but at least one” facility, when there are several used in a program, would satisfy program access requirements, in the context of play areas and recreation facilities.  See discussion in preamble, Subpart D, Program Accessibility.
	Clarification can be expected.  Many advocacy groups criticized this approach as not workable and not reasonable, and discriminatory because it would place what they saw as discriminatory limits on the program access requirements and result in unequal access and segregation.

	TOPIC
	CURRENT (1991) REGULATION
	2008 PROPOSAL
	COMMENTS

	NEW CONSTRUCTION AND ALTERATIONS: Standards, §§ 35.151, 36.406


	Public entities can follow either Uniform Federal Accessibility Standards (UFAS) or ADA Standards for Accessible Design.  Public accommodations must follow ADA Standards.


	New requirements would apply to construction beginning six months after effective date of regulations.  Public entities could no longer choose UFAS.  Standards would be 2004 ADA Accessibility Guidelines (2004 ADAAG).  Public entities would be subject to path of travel (20% rule) rule in alterations. 


	Architects and builders objected to what they saw as a short phase-in period for new standards, in light of the time generally required to design and plan for new construction and alterations. 

	NEW CONSTRUCTION AND ALTERATIONS:

Residence halls, campus apartments,

§§ 35.151(f), 36.406(e)


	Dorms are subject to section 9 of ADA Standards (transient lodging).  No specifics on apartments (usually covered under FHAA).  UFAS requires 5% of units to be accessible. 
§ 4.1.4(11).
	Standards for transient lodging (hotels) would apply to residence halls and dormitories.  Individual apartments and townhouses would be treated as residential facilities, with different requirements.
	Impact:  Transient lodging standards call for 3% of units to be accessible.  Residential standards require 5% but are less strict as to communication accessibility, do not require access to upper floors if required features can be provided on a single level, and don’t require roll-in showers.  

	ADOPTION OF ADAAG 2004
 as ADA Standards:  Entrances
	Generally, 50% of entrances must be accessible.  Standards 

§§ 4.1.3(8)(a), 4.1.6(1)(h). (Under UFAS §4.1.2(8), at least one.)
	Generally, 60% must be accessible. ADAAG § 206.4.1.
	In some cases will mean more accessible entrances.  But current requirements often result in more than 50% because of egress requirements.


	TOPIC
	CURRENT (1991) REGULATION
	2008 PROPOSAL
	COMMENTS

	ADOPTION OF ADAAG 2004: Parking
	One in eight accessible spaces must be van-accessible.  Standards 

§ 4.1.2(b).
	One in every six accessible spaces must be van-accessible.  ADAAG 

§ 208.2.4.
	More accessible van spaces. Otherwise parking scoping is unchanged.

	ADOPTION OF ADAAG 2004: Recreation areas
	Generally not addressed.
	Would require accessible means of entry for swimming pools. Standards would apply to golf courses, boating and fishing facilities, play areas, and clear floor space at exercise machines and equipment. ADAAG §§ 235-243, Chapter 10.
	DOJ asks numerous questions about alterations to these areas and program access, and offers some exceptions for comment.  See preamble, questions 6, 7, and 24-31 and discussion prior to each question.

	ADOPTION OF ADAAG 2004: Assistive listening devices (ALD’s)
	Generally, 4 % of seats must be equipped.  Standards §§ 4.1.3(19)(b), 4.33.
	Would require smaller percentage in larger assembly areas.  But some ALD’s would have to be hearing-aid compatible.  ADAAG §§ 216.10, 219.
	

	ADOPTION OF ADAAG 2004 and additional DOJ requirements: Seating in stadiums, theaters, and other assembly areas, 
§§ 35.151(g), 36.406 (f)
	Standards address wheelchair seating areas, companion seats, armrests, etc.   Standards §§ 4.1.3(19), 4.33.
	Requires fewer wheelchair seating areas for some large assembly areas (if more than 5000 seats, requires .5% rather than 1% of additional seats).  But includes more specifications as to specialty seating areas, dispersal, and viewing angles.  ADAAG § 221.
	

	COMMUNICATION: Video interpreting services (VIS), §§35.104, 35.160(d), 36.104, 36.303(f)
	No mention of video interpreting services
	Would define VIS and establish standards concerning quality of video and audio, clarity of picture, etc.
	


� References are to section numbers of the proposed rules, to be codified at part 28 of the Code of Federal Regulations.


� ADA Accessibility Guidelines, adopted by Access Board in 2004.  DOJ proposes to adopt ADAAG as the ADA Standards but in the notice of proposed rulemaking asked specific questions about some provisions.
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